
Internal Revenue Service 
memorandum 

CC:TL-N-2655-88 
Drl:RTBailey 

date: w 25 1988 

to: District Counsel, Austin CC:AUS 

from> Director, Tax Litigation Division CC:TL 

subject:   ------ --- ------------------- - 
---------- ----- ------------ --

This is in response to your request for technical advice 
dateti January 19, 1988, and wiii confirm our authorization by 
teiephone on February 18, 1988, to settie the above-captioned 
case as to attorney fees in the amount of $  ------- pursuant to 
I.R.C. § 7430. 

Whether the position of the United States was substantialiy 
justified within the meaning of section 7430. 7430-0000. 

CCJNCLUSIOX 

Although we do not believe that the Tax Court would be 
authorized to award petitioners attorneys' fees under section 
7430, based on the facts of this case, we believe that payment 
of the fee as part of an agreed settiement is warranted. 

FACTS 

Petitioners were issued a statutory notice of deficiency in 
this case on   ----------- ----- ------- based on the issuance of an 
erroneous For--- ------- ---- ------------- by a bank in   ---------- Texas. 
Prior to the issuance of ----- -------ory notice o-- -----------y, the 
taxpayer's accountant on   ----- ----- ------- provided verification to 
the Service that the taxp-------- ----- ------rted all their income on 
their tax return designating $  ------- "income" rather than 
"dividends." 

Petitioners timeiy filed a petition in the Tax Court on   ----
  -- ------- and on   ---- ----- ------- the Dallas District Counsel fil----
---- -------er denying- ----- ----- -otice of deficiency was issued in 
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error. 3n   -------- --- -------- tile Aiqeaij Office rrogo;& 
conceding t---- ------ --- -- ----ulated decision, Howevei, t;ic 
stipulated. decision conceding the deficiency was never fiiao 
with the court, consequently tee case was transferred, to Austin 
District Counsel on   --------- ---- --------

iEGAL -i i !L~LYSIS 

Because this case was initiated after Deceiaber 31, 19S5, ii 
, is governe by section 7430, as anenoeo by section 1551 of the 

Tax Refom Aci of 19C6, P.L. 93-154, 100 stat. 2085, 2752. 
Section 7430 authorizes the award of reasonable iitigation costs 
to a taxpayer who prevails in a civil action under the Co,& riit:: 
the goverrment in any federai court. The statute lists ti:e 
foiio;ilng three re?uirment; wliic:i the “ca,:pyei j”“SL satisfy 
before the taxpayer is a grevaiiing garty: 

Taj;+yy’,‘r ;;>ust suosta*]ciaiijr prfv2.l~ in tile ~i~~lyati~;-; 
(SEC:;On 743C(c) (2) (A) (ii)) ; 

2. Taxpayer liius~i have ex,lausted adknistrative reiaedies 
avaiiabie to iiiZa, (sec’tion 7430 (b) (2)) ; and 

Taxpayer zust establis;i tnat respondent’s position is 
not ~kstantialiy justified (section 7430(c) (2)(A)(i)). 

1. Substantiailv Prevaih 

In the instant case, the petitioners has substantially 
gfevaii2ci. A s’;ipulated decision has been pre;Jared ;lhich 
concedes triera is no oeficiency due fro,2 petition2rs. 

2. Exhaustion of Administrative Renedies 

A taxpayer is oeei;leii to have exiiausted his atiiiiinistrative 
renedies if he did not receive a 30-day ietter anti ne discussed 
tile case w~lk;i t,iz I;p;iea;; 3ivi;ian aft*; t,le g2tit-on is fii=C;. 
Treas. Reg. s 301.7430-1(f) (2). In the instant case, tile 
petitioners did not receive a 30-day ietter and agparehtiy 
petitioners iiid Giscuss the case vita the Eqg2eais Office aft?; 
the petition iJas fiied. Also, their accountant responoed to 
Service audit inquiries with EL1 substantiation and explanation 
of Lie iflatter. Tilere is no indication tilat tilroughout this 
procedure petitioners faiied to take advantage of any 
adininistiative remedies. 

3. Substadiai. Justification 

Section 7430 aiiows tire court, in this case the Tax Court, 
to award fees and costs to successful petitioners in civil 
actions under the Code. In order to be entitled to fees in post 
1986 cases, the petitioner must show Gat the government’s 
position was not substantialiy justified. The Tax Court ilas 
heid in mr v. Comissioner, 89 T.C. 79 (1987), Rutana v. 

omnissioner, 88 T.C. 1329 (1987), and Rooers v. Commissioner 
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T.C. !.12iAO 1957-374, that SUb.?t antiaiiy justified is the sa;,l2 as 
reasonable in part relying on ,~re-1965 Equal Access to Jusiice 
Act (EAJA) cases. 

Wniie wc favor this definition Of substantially justified, 
we also beiieve it is subject to being i~lodified since the Ta:; 

- Court ciici not’focus on the 1SXi amendents to tile BAJA. ir.1en 
EAJA was am2noed in 1985, tile definitiOn of substantiAi 
justification was clarified. Tile legislative history of t,l2 
amendments indicates that substantial justification means itlOre 
titan mere reasonabieness Oil the part of tile governm2nt. r;..:. 
ileg. do. 120 at 9, 1385 U.S. Coo2 Coilg. and At. ;:evo at 132. 

in GaV2tte v. Office of P2rsonnei I.:ansc,ementl, 758 F.2o 156; 
(Fed. Cir. 1986), tne court iieii that su>stdntia~ justificatio:~i 
r2quires tnat the govarnaen~ snow that lt is clearly reasona3-.s 
in asserting its position. 3 at 157?. Tile coilrt reileci on t;ie 
a~orementioneb 1935 3i;l2fiiiC72ilCr: to EAJA ariG the iegisiative 
niztory in so conciuding. Under .Cavett2, in order to SLOW tiilt 
respondent’s position was not substantially justified, the 

petitioner must prove that resliondent has persisted in pressing 
a tSilUOUS :actual or iegai ~ositioii, aibii 011" n>t WiiOiiy 
::it,iotit foundation. k. 

7.. In aociition, in m, su3ra --I tA2 T3.1: Court ;lclii that it ;l;is 
no authority to grant al-, aidarii of fee; an6 costj c,cfz.qt ;l;j 
re;at?; to ;i pioce2din, ov.2; ~;,~~c:l til.2 court has ju;-adictioj> -- 
tile successful petition of a notic of deficiency. Activity 
before the involvement of tne District Counsei attorney, 
pre-pe’ tition coilection activity, or the unreasonatiien2ss of a 
notice Of deficiency, are not i;,atters ov2r which tne Tax Court 
nay act. The Tax Court is a court of limitci, jurisdiction, anii 
is not 2i;lrzxower20 in disg,utes arising out of aii,-cjeti,y i;agro;jzi 

aa;,~inistrative activity. Korsover, the granting of a,itorneys’ 
fees an6 costs agai;lst tile sovereig;i by jtz~u;* 1; a i;aive; of 
sovereign immunity, and sucil waivers ;nust be strictly constril2G 
in favor of t>ie sovsreign. Zuciieis;l.au v. ci Sierra Ciuti, 463 U.S. 
680 (1923); Swini an;i Thomas, P.i,. v. B&T 2, 803 F.2; 613 (llki'~ 
Cir. 192G). 

In the mos’ 6 L recent cases under the post-1986 Tax Seforki Act 
provision for attorneys’ fees, tile Tax Court has fOilO>i2J a 

conservative approach. Sniy tnc actions of the governm*nt sifter 
the fiiing of tile petition ar2 consider22 rel2.Jant to the 
determination of whether or not the government is substantialiy 
justified in its position. m, suiira; Shiiman v, 

ommissi,oner , T.C. :ie:;lo 1937-347; Rouffv v. Commissioner, T.C. 
Kern0 1987-5. In Snifman the court found that no fees were 
allowable, no matter how the notice of deficiency had been 
generated administratively as long as the district counsei 
attorney acted ~ronptiy to dismiss ths action ano conce62 the 
deficiency after th2 petition was filed, The Xouffy case 
considered the sa.ne question, dealing oniy With the issue of 



  


